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BILL NO. Z-76-12- 


^0 


ZONING MAP ORDINANCE NO. Z- 



AN ORDINANCE amending the City of 
Fort Wayne Zoning Map No. C-12. 

BE IT ORDAINED BY THE COMMON COUNCIL OF THE CITY OF 
FORT WAYNE, INDIANA: 

SECTION 1. That the area described as follows is 
hereby designated a B 1 B District under the terms of Chapter 36, 
Municipal Code of the City of Fort Wayne, Indiana, 1946, as 
amended by General Ordinance No. 2836 and amendments thereof; 
and the symbols of the City of Fort Wayne Zoning Map No. C-12, 
referred to therein, established by Section 9, Article III of 
said Chapter as amended, are hereby changed accordingly, to-wit: 


The East 137.2 feet of Lot numbered 46 in 
Sylvan Park, Section "B" Addition to the 
City of Fort Wayne, In Allen County, Indiana. 


SECTION 2. This Ordinance shall be in full force 


and effect from and after its passage, approval by the Mayor and 
legal publication thereof. 





^Councilman 













Read the first time in full and on motion by » seconded by 

. and duly adopted, read the second time by title and referred 
to the Committee on (and the City Plan Commission for 


recommendation) and-PnbTucTIeaHng to be 
ChambersTT^Hy^County BuiHing, 
of 


DATE: /J^ 



1976, at 


Read the third time in full and on motion by 

nl 

seconded by ^ 


CITY CLERK 


and duly adopted, placed on its passage. 


C LOST) by the following vote: 


TOTAL VOTES 


AYES 




r 




NUCKOLS 
SCHMIDT, D. 
SCHIMDT, V. 
STIER 
TALARICO 


1/ 


DATE:' 






' 






CITY CLERK 

Passed and adopted by the Common Council of the City of Fort Wayne, Indiana, 
as (ZONING MAP) C GENERAL) ( ANlteKATIO^T) f SPECIAL) C A^PRO^! lATION) 
ORDINANCE'^'t^'-RBSOKUTION) No. / , )76. 



CITY CLERK PRESIDING OFFICER 

Presented by me to the Mayor of the City of Fort Wayne, Indiana, 0 / the 
day of _ at the hour of o'clock ^ M.,E.S.T. 



Approved 
at the hour of 



Mayor 


































































































RESOLUTION OF ZONING ORDINANCE AMEND?.1ENT RECOMMENDATION 


WHEREAS, the Common Council of the City of Fort Wayne, Indiana, 
on December 28, 1976, referred a proposed zoning map amendment to 
the City Plan Commission which proposed ordinance was designated 
as Bill’No. Z-76-12-40; and, 

WHEREAS, the required notice of public hearing on such proposed 
ordinance has been published as required by law; and, 

WHEREAS, the City Plan Commission conducted a public hearing 
on such proposed ordinance on January 17, 1977; 

NOW THEREFORE, BE IT RESOLVED that the City Plan Commission does 
hereby recommend that such proposed ordinance DO NOT PASS for the 
reasons that no need has been shown for the Land Use Plan to be 
amended, the amendment will not be in the best interest of and benefit 
to the area involved and of and to the City, and the amendment will 
be detrimental to and conflicts with the overall City Plan; and, 

BE IT FURTHER RESOLVED that the secretary is hereby directed 
to present a copy of this resolution to the Common Council at its 
next regular meeting. 


This is to certify that the above is a true and exact copy of a 
resolution adopted at the meeting of the Fort Wayne City Plan Commission 
held January 24, 1977. 


Certified and signed this 
7th day of February, 1977. 



Joseph N. Adair 

Secretary 




Bill No. 


Z-76-12-40 



REPORT OF THE COMIITTEE ON REQULATIONS _ 

We, your Committee on _ Regul ati ons _ to whom was referred an Ordinance 

_ amending the City of Fort Wayne Zoning Map No. C-12 _ 


have had said Ordinance under consideration and beg leave to report back to the Common 
Council that said Ordinance PASS. 

VIVIAN G. SCHMIDT - CHAIRMAN 


WINFIELD C. MOSES, JR. - VICE CHAIRMAN 

WILLIAM T. HINGA 

DONALD SCHMIDT 

SAMUEL J. TALARI CO 








MAUh A Ma 

DAf E 


'HARLES W. VVESTERMANi, CSTY CLERK 
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PETITXON FOR ZONING ORDINMCE AJ-ffiNDMENT ' ' ’ Receipt No. 


TO: COMMON COUNCIL OF THE 

CITY OF FORT WAYNE, INDIANA 


Date Filed __ 
Intended Use 


I/We Steven Lee Michaels 

(Applicant's Name or Names) 

do hereby petition your Honorable Body to amend the Zoning Map of Fort Wayne, Indiana, 

by reclassifying from a/an K Til d istrict to a/an BlB _^district the 

property described as follows: 


Address and Legal Description of orooerty 


South Anthony Blvd. ^ >4^^- 












(Legal Description) 


I/We, the vindersigned, certify that I am/We are the owner(s) of fifty-one percentum 
(51%) or more of the property described in this petition. 



(Name) (Address) (Signature) 

Legal Description Checked By: _ 

(City Engineer) 

NOTE FOLLOWING RULES ; 

All requests for continuances or requests that ordinances be taken iinder advisement 
shall be filed in writing in the office of the City Plan Commission by noon on the 
Wednesday preceding the meeting of the City Plan Comirission at which the ordinance is 
to be considered. If the request for a continuance or advisement is filed within 
the required time, the matter will not be put on the agenda for that meeting. It 
shall be the obligation of the petitioner to notify the same property owners which 
the Plan Commission had notified by mail that the hearing has been postponed or 
rescheduled and inform them of the time and place of the meeting at which the ordinance 
will be considered. All withdrawals of the ordinances must be made in writing prior 
to the Plan Commission's vote on the ordinance. 

Name and address of preparer, attorney or agent: 

Steven Lee Michaels 6014 South Anthony 46816 

(Name) (Address) (Telephone Number) 


CITY PLAN COMMISSION, CITY-COUNTY BUILDING, Room # 880, ONE MAIN STREET, FORT WAYNE, 
INDIANA, 46802 . Telephone Number: 423-7571 
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PETITION 



We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 


opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 

NAME ADDRESS 
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We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 
Commission to recommend rezoning. 
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PETITION 


I 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 


Commission to recommend rezoning. 
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PETITION 


We, the undersigned, who reside in an area which is near to, 
surrounding, or affected by, the piece of property now designated 
as Michaels' CB Radio. Shop, do hereby declare that we are not 
opposed to the rezoning of such property and hereby ask the Plan 


Commission to recommend rezoning. 
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The undersigned do hereby oppose the rezoning of the property 
at 6016 South A nthon y for the purpose of restricted business. 

BILL 76-12-40 
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The undersigned do hereby oppose the rezoning of the property ’ 
at 80l6 South Anthony for the purpose of restricted business. 
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The undersigned d& hereby oppose the rezoning of the property 
at 6016 South Anthony for the purpose of restricted business. 
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The undersigned do hereby oppose the rezoning of the property 
at 6016 South Anthony for the purpose of restricted business. 






Phone 


73 

“76 


^7/VJJ.7 


/;</■/f ,3..^ ‘i'-V7- 3-i^y 

^ ipM-f 


G 7^ ^ C9 


vC ^¥ 7 •/ 69 s 


f 7 

^}q L / 7S~ sj-1, ^ 


/I 


/(T' 

' f/ 


• f- //pt^ ^■ 


-777^^ 




Ci^ i^ 


() 


JJ SxXpyc/^Tj-Ll^ 


1 


MEMORANDUM OF LAW IN SUPPORT OF BILL NO. Z-76-12-40 

TO: FORT WAYNE PLAN COMMISSION 

I.C. (1971) 18-7-5-1, v/hich sets out the duties, powers 
and objectives of the City Plan Commission, sets forth that one 
of the objectives to be achieved by the creation of a local Plan 
Commission is to "plan for the future development of ... commu¬ 
nities to the end that the needs of agriculture, industry and 
business be recognized in the future growth." After considering 
these needs, the City Plan Commission acts in an advisory capac¬ 
ity to the City Council. 

Pursuant to I.C. (1971) 18-7-5-60, the City Council must 

in its establishment of use districts: 

pay reasonable regard to existing conditions, 
the character, of buildings erected in each dis¬ 
trict, the most desirable use for which the land 
in each district may be adapted and the conserva¬ 
tion of property values throughout the city or 
county. 

Although the above statute allows for the establishment 
of use districts, it has been held in State ex rel. Michigan 
City Plan Commission v. LaPorte Superior Court No. 1 , a 1973 
Indiana case, that any amendments to zoning ordinances must be 
reasonable. The case furl:Ker states that the same standard used 
in the original zoning ordinance must be employed when any 
zoning amendments are contemplated. Therefore, both the City 
Plan Commission and the City Council^ have l^een mandated by the 
State Legislature to consider the existing conditions, the 
future needs of the area and the most desirable use for which 
the land may be adapted when considering amendments to zoning 
ordinances. 

Several recent Indiana cases have held that where the 
rezoning of an area would have been reasonable under the circum¬ 
stances, failure to grant such a rezoning by the City Council 
constituted an unconstitutional deprivation of property. In 


LAW OFFICES 

LEBAMOFF & ASSOCIATES 

FORT WAYNE. INDIANA 46802 









city of Evansville v. Reis Tire Sales, Inc ., a 1975 Indiana 


case, 333 N.E.2d 800, the trial court held a portion of a city 
zoning ordinance unconstitutional. In that case, the owner filed 
an application for rezoning which was subsequently denied by the 
Evansville Conunon Council. The court entered judgment for the 
owner of the land, holding that the zoning ordinance as it 
applied to the real estate was an unconstitutional taking of 
property in violation of Sections 21 and 23 of Article I of the 
Constitution of Indiana and the Fifth and Fourteenth Amendments 
of the United States Constitution. In its opinion, the court 
stated: 


Zoning is a proper exercise of the police powers 
of the state ... However, the exercise of this 
power may result in a taking of one's property 
without just compensation and in violation of 
constitutional law ... A zoning ordinance which 
prevents the use of a particular property for 
any reasonable purpose is unconstitutional. 

(Emphasis ours) 

In Metropolitan Board of Zoning Appeals v. Sheehan Con ¬ 
struction Co . (1974), 313 N.E.2d 78, the owner who wished to 
construct a shopping center in a single family residential area 
presented evidence that his property was no longer suited for 
the designated use of single family residential housing. He 
presented exhibits which depicted the changed character of the 
area and the numerous exceptions which presently existed to the 
designated zoning restriction. A representative of the planning 
and zoning commission opposed the owner, asserting that al¬ 
though there was expanding commercial development, the property 
should be maintained in a residential use as a buffer between 
the commercial development and existing residential areas. The 
court, however, stated that: 

The development of the area through the grant¬ 
ing of numerous variances has resulted in dis¬ 
torting the restrictive zoning classification 
profile. That profile has ceased to project an 
image of any meaningful purpose which is direct¬ 
ly related to the public welfare. This meaning¬ 
less, useless and distorted zoning profile which 
denies any reasonable use to the property owner 
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is an unconstitutional deprivation of property. 

The commercial proliferation of this area by 
the granting of variances has so changed its 
character that the zoning restrictions placed 
upon it are no longer realistic or meaningful. 

The enforcement of such restrictions can only 
result in an unconstitutional deprivation of 
property. 

Additionally, in the Board of Zoning Appeals of New 
Albany v. Koehler , a 1963 Indiana case, 194 N.E.2d 49, the court 
ruled that 

A legislative body cannot arbitrarily inter¬ 
fere with private business or impose unnecessary 
restrictions on lawful occupations under the 
guise of protecting public interests. 

It was further held in Penn v. Metropolitan Plan Commis ¬ 
sion of Marion County (1967), 228 N.E.2d 25, 141 Ind. App. 387, 
that a rezoning will not be invalid as "spot zoning" even though 
reclassification affects only a single piece of property if such 
rezoning is reasonable. The court went on in that case to say 
that where a rezoning will not interfere with the health, educa¬ 
tion, safety and morals of the community, the denial of the re¬ 
zoning petition is an infringement of the Fourteenth Amendment. 

Indiana courts have continuously followed the great 
weight of American authority in determining the issue of "spot 
zoning." 

In Ewing v. Sprinfield (Mo. App.), 449 S.W.2d 681, the 
court held that if one parcel of property has been zoned for use 
as a retail sales district and if another parcel, similarly 
situated, was zoned as multifamily, a rezoning of the multi¬ 
family parcel to a retail sales use did not constitute "spot 
zoning." Rather, the court said, it would be "spot zoning" to 
continue to restrict the multifamily parcel to that use. Thus, 
a refusal to rezone the hobby-radio shop could, in light of this 
ruling, constitute a species of "spot zoning." 

It was further held in Broadway Apts., Inc, v. Longwell 
(Mo. App.), 438 S.W.2d 451, that the rezoning of a tract to 
commercial was not out of harmony with, nor without reference to 
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public welfare, where the area in which the tract was situated 
was rapidly expanding and developing into sites for high-density 
residential buildings, shopping centers and the like; and, 
therefore, a rezoning did not constitute "spot zoning." 

Additionally, where city ordinances classified frontage 
property along both sides of a main road for about five miles as 
business commercial zones, as is the case here, the court held 
that a rezoning of appendage property was not "spot zoning." 
Bartlett v. Middletown , 51 N.J.Super. 239, 143 A.2d 778. 

Thus, courts have consistently ruled in cases, similar 
factually to the case at hand , that the rezoning of property to 
commercial business does not constitute "spot zoning." In fact, 
it has been held that a refusal to rezone in a commercially de¬ 
veloping area could, in effect, constitute' "reverse spot zoning.' 
Therefore, in light of the existing commercial conditions of the 
immediate area, not only would the rezoning of the proposed 
hobby-radio shop to BIB not constitute "spot zoning"; but the 
act of refusing such a rezoning could very well be termed 
illegal "spot zoning." 

In light of the existing conditions of the area, rec¬ 
ommendation of passage of the Bill for the rezoning of 6014 Soutii 
Anthony Boulevard to BlB'is "reasonable." 

Directly across the street from the proposed hobby-radio 
shop, a major shopping center will be constructed. Presently, 
both Hook's and Frank's are viewable from the doorway of the 
proposed hobby-radio shop. 

In recent years, areas both north and south of the sub¬ 
ject property have developed commercially. Here, as in Metro ¬ 
politan Board of Zoning Appeals v. Sheehan Construction Co ., 
supra, the facts clearly indicate that the property is no 
longer suited for the designated use of single family resi¬ 
dential. It is no longer reasonable to believe that individuals 
will seriously consider that property or the surrounding area 
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as suitable for raising families. Certainly, the area is not 
suited for small children; and certainly, parents do consider 
the welfare of their children when contemplating a purchase of 
a dwelling house. Furthermore, properties remaining in the 
area are depreciating in value as residential and increasing in 
value as commercial. 

The area has become suited for expanding, but monitored, 
commercial development. The expansion of South Anthony Boule¬ 
vard to a four-lane thoroughfare has understandably increased 
both the volume and speed of the traffic and thus enhanced the 
commercial character of the surrounding area. Within a short 
distance, a McDonald's, a Hall's, a Taco Bell, a Rogers Super¬ 
market, Don Pedro's Restaurant, The Lamp Post Restaurant, a 
Sunoco Station, a Shell Station, and the Victoria Square Apart¬ 
ment Complex have been developed. 

More importantly, directly across the street from the 
proposed hobby-radio shop, a professional office building com¬ 
plex, a Hammond Organ Store and the newly proposed Victoria 
Square Shopping Center are located. 

The Indiana courts have clearly stated that if the com¬ 
mercial proliferation of an area has so changed its character 
that the zoning restrictions placed upon it no longer are 
realistic or meaningful, the enforcement of those restrictions 
becomes unreasonable and constitutes a deprivation of property 
in violation of both the Indiana and United, States Constitutions 
In the instant case, the property in question is appraised for 
residential purposes at $2940.00. The owner has been offered 
$14,000.00 for the property as a commercial use. Obviously, 
a refusal to rezone would deny the owner of this profit and, 
therefore, constitute a deprivation of property in violation of 
the State and Federal Constitutions. 

The single word which both the Indiana Legislature and 
the Indiana courts repeatedly stress is "reasonable." Is the 
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proposed use of the land reasonable in light of the existing 
commercial conditions and changes which have occurred in that 
area over the past 10 years? Would it be reasonable or realis¬ 
tic to believe that individuals will seriously consider an area 
directly across the street from a shopping center to be a resi¬ 
dential one, ideal for the raising of small children? 

Is it now reasonable to believe that the future develop¬ 
ment of the surrounding area will be commercial and not resi¬ 
dential? 

The planned, soon to be constructed shopping center, is a 
strong indication of the present continuing trend of the ever- 
expanding commercial development of the surrounding area. 

Thus, we respectfully submit that the subject property, 
with a planned use as a hobby-radio shop, should be rezoned to 
BIB in keeping with the character of the surrounding area and 
in keeping with the area's commercial zoning classification 
profile. 
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NANCY G. ESHCOFF 


LEBAMOFF ASSOCIATES 

1416 ANTHONY WAYNE BANK BUILDING 219-423-2581 

Fort Wayne,Indiana 46802 cable:lebamoff,fort wayne 

January 24, 1977 


TO; FORT WAYNE PLAN COMMISSION 
RE: BILL NO. Z-76-12-40 


As the attorneys representing the petitioners in the above 
captioned matter, we respectfully request that the City 
Plan Commission defer acting upon Bill No. Z-76-12-40 un¬ 
til the February 28, 1977 executive meeting. 

A series of new developments which have recently occurred 
have necessitated this request. Consequently, decisions 
which require more time than is available must be made con¬ 
cerning this petition. 

Therefore, we respectfully ask that the City Plan Commission 
honor our request for deferment. 


Very truly yours, 



lAL:ddc 


received 

JAN 24 

fort WAYNE CIT« 
plan COMMISSIQM 









' Admn. Appr. 

DIGEST SHEET 

TITLE OF ORDINANCE Zoning Map Amendment Ordinance 
DEPARTMENT REQUESTING ORDINANCE City Plan Commission 

SYNOPSIS OF ORDINANCE Petitioners are requesting the rezoning of the _ 

following described property: 

The East 137.2 feet of Lot numbered 46 in Sylvan Park, Section "B" 

Addition to the City of Fort Wayne, in Allen County, Indiana. 




EFFECT OF PASSAGE 


EFFECT OF NON-PASSAGE 


MONEY INVOLVED (Direct Costs, Expenditures, Savings) 


ASSIGNED TO COMMITTEE (J.N.) 

DATE SUBMITTED: __ 




























